CARL S HANSEN
| BLA 95-274 Deci ded My 2, 1997

Appeal froma decision of the Jarbridge, |1daho, Area Manager, Bureau
of Land Managenent, denying renewal of |and use permt 10D -24401.

Affirned in part and vacated in part.

1 Publ i c Lands: Special UWse Pernmits--Regul ations:
Interpretation

Renewal of an agricultural |and use permt issued in
aid of a desert land entry application was properly
deni ed, under 43 CF. R 88§ 2920.1-1 and 2920. 9- 3,
after the application was rejected.

APPEARANCES  CGarl S Hansen, Buhl, 1daho, pro se; Kenneth M Sebby, Esq.,
Ofice of the Held Solicitor, Departnent of the Interior, Boise, |daho,
for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

CGarl S Hansen has appeal ed froma February 13, 1995, Decision of the
Jarbridge Area Manager, Bureau of Land Managenent (BLM), issued on renand
followng a decision of this Board in Carl S Hansen, 130 | BLA 369 (1994).

Therein, we affirnmed BLMs rejection, on March 26, 1992, of Hansen's
desert land entry (OLE) application (1D -18290) and set aside a March 12,
1992, Decision denying renewal of |and use permt |D-24401. The Decision
here under review agai n deni es renewal of that permt. The expired permt
had al | oned Hansen to continue irrigating 18.23 acres of public land in the
E2NE4of sec. 28, T. 8 S, R 13 E, Boise Mridian, adjacent to his
privately owned | and.

A history of the case is provided in Garl S Hansen, supra. W
there hel d the March 12, 1992, BLM Deci si on denyi ng renewal of Hansen' s
| and use permt was subject to our review but that the record provided
on appeal of the OLE rejection | acked sufficient docunentation to allow
rendition of a decision of the permt issue. The permt question was
renanded to BLMto al | ow devel opnent of a nore conpl ete record. 1d. at
375. n renand, BLMchose to inpl enent the renand order by issuance of
anot her deci sion on February 13, 1995; this Decision provides a history
of the land use permt and expl ains why "no further farmng under this
permt shall be granted' and why BLMdeni ed Hansen's "recent application to
renew t he subject permt."
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The case file presently before us contai ns docunentation sufficient
to allowa decision on the permt question. A permt application dated
July 8, 1981, describes uses that woul d later be permtted by |D -24401
as "a fence has been constructed and the | and has been cul tivat ed--al so
a center pivot goes across the land.” Successive permts for these uses
were sought and approved in 1982, 1986, and 1990. n March 12, 1992,
BLMnotified Hansen that his permt, which had been renewed conti nuously
since 1981, had expired and woul d not be renewed. The 1995 Deci si on on
renand recites that the permit was granted in order to facilitate
conpl etion of the CLE application while avoi ding a trespass on Federal
lands. As explained by BLMs 1995 Deci sion, continuation of the permt
depended on the validity of Hansen's DOLE application.

Wii | e an appeal of the OLE rejection was pendi ng, BLMi ssued Hansen
land use permt 1D0-29812, for the purpose of "crossing public lands wth
irrigation pivot systeni on 21.7 acres of public land. Despite a
variation in estinmated acreage, this permt describes exactly the sane | and
as permt |D0-24401, but does not allowits cultivation. Referring to
permt 10 -29812, the 1995 BLM Deci si on provides that the "application to
renew the subject permt (1D0-24401) for cultivation purposes is * * *
denied. You are further directed to reestablish the 4 strand barbed-wre
fence on the proper BLMprivate | and boundary wthin 45 days." (Decision
at 5.) Hansen sought and was granted a stay on April 10, 1995, of the 1995
Deci sion requiring himto nove the fence.

Hansen contends that he did not consent to inclusion in his permt
of Special Sipulation 16, upon which BLMrelies in requiring the fence
repl acenent; this Sipulation states:

In the event the Permittee's Desert Land Application is rejected,
the Permttee wll nove the fence back on line prior to
expiration of the permt. The fence nmay contain gaps for the
circular pivot to cross public land, but farmng nust cease and a
Land Wse Permit nust be secured for the circular pivot crossing
on public | and.

Hansen' s appeal is directed first against the application by BLM of
this clause. Among nunerous argunents rai sed agai nst it, Hansen cont ends
it is unreasonabl e to require himto nove the fence because the | and at
i ssue i s open range, which neans that he need not fence his fields unless
he w shes to do so. He explains:

Wiat | amreally concerned wth is the excessive cost for a good
fence if unnecessary stipulations are added just at the whi mof
a BLMenpl oyee. So | woul d request a judgenent concerning this.
M first request woul d be (whether | amallowed to | ease the
land or not,) that | be allowed to put the fence where the BLM
officials gave ny father permission to put [it] in 1974. |f not,
| contend that they have no authority to tell ne where or what
kind of fence | put on ny private |and.

(Satenent of Reasons (SCR at 6.)
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Hansen al so contends he shoul d be all oned to continue to cultivate the
| and over which his irrigation systemhas encroached. He argues that he
did so for many years in a responsi bl e nanner, and to do ot herw se woul d be
wastef ul of the water provided by his systemto the affected 20-acre tract.

He contends it is small and isolated fromother BLMproperties and t hat
his continued agricultural use would be in the best interest of the public.
He suggests this land has been | eased to himfor nany years, that he has

shown hinsel f to be a conscientious tenant, and shoul d be allowed to
continue to cultivate it.

The BLM answered the S(R an exchange of briefs by the parties
rangi ng across natters only renotely related to this appeal has fol | owned.
Thei r argunents seek to rai se new questions outsi de the Decision here under
review about the DLE application that was rejected in 1994, and the effect
on permt |D-24401 of acceptance by Hansen of Federal support paynents for
crops raised on his irrigated land. These natters are not directly
relevant to the permt denial and wll not, therefore, be further
di scussed; they have been considered and rejected as either irrel evant or
not naterial to the case before us, which concerns only whether BLM
properly refused to renew permt 10 -24401, and, as a subsidiary question,
whet her Hansen shoul d now be required to nove the fence as the 1995 BLM
Deci si on requi r ed.

Hansen' s water systemhas been in place at |east since 1975, when his
father first applied for entry onto the land at issue. See Garl S Hansen,
supra, at 370. Hansen's first permt, 1D 1-TP-1-75, issued in 1981, was a
"Permt issued for period FFomJuly 16, 1981 To Decenber 31, 1982." It was
based on a BLM| and report dated Decenber 31, 1981, finding that a limted
| and use aut hori zation was properly included as part of a trespass
settl enent agreenent reached by Hansen and BLMin order to facilitate an
appl i cation by Hansen to acquire ownership of the public |and over part of
whi ch his systemwas encroaching. The trespass action resol ved by their
agreenent rose froma discovery, in 1980, that "Hansen had installed a
circular sprinkler that extends onto public land.” (Environnental
Assessnent (EA) ID1-TP-1-75 at 1.) The EA describes howthe permt cane
to be issued:

During the course of discussions concerning this trespass,
M. Hansen inquired about the possibility of continuing to
cultivate these lands. He was told that he could apply for a
Tenporary Wse Permt. On July 16, 1981, he submtted a Tenporary
Use Permt Application.

There was a Desert Land application (1-9437) on the | and
that was filed by M. Hansen's father, Vdrren E Hansen. This
appl i cation was relinqui shed Gctober 7, 1981, and Carl Hansen
plans to file an application on this | and.

(EAat 1.)
After several renewal s of the permt first issued to Hansen, |and

use permt |10 -24401 was issued, on Departnental form?2920-1, effective
fromMarch 1, 1989, to February 28, 1992, under provisions of 43 CF. R
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Subpart 2920, defining procedures for handling applications for private
use of the public lands. Unhder the cited rule, permt 1D -24401 was a
| and use aut horization, defined by 43 CF. R 8§ 2920.0-5(1) to include
"any authorization to use the public lands.” A though Hansen argues
that his long authorized use of the |and eventual |y amounted to a | ease
i n which he had acquired a property interest, the record before us does
not support this contention.

Apermt is described by 43 CF. R 8 2920.1-1(b) to include uses for
not nore than 3 years requiring "little or no | and i nprovenent,
construction, or investnent." The regulation provides that such an
i nstrunent "conveys no possessory interest” and "shall be issued on a form
approved by BLM A |l ease, however, does convey a possessory interest; it
is issued for uses that involve substantial construction and extends for so
long as is necessary to permit anortization of the capital investnent
coomtted by the lessee. See 43 CF. R § 2920.1-1(a).

[1] Ve find the authorization issued by BLMto Hansen was a pernit
and was properly so denomnated by BLM That several such 3-year pernits
were issued while Hansen's OLE application was pendi ng does not change the
nature of the use granted to him An applicant before the Departnent can
gain no right at the expense of the public because BLM enpl oyees fail to
act pronptly to discharge their duties, or even if they performtheir work
negligently. See 43 CF. R 8§ 1810.3. Despite the fact that adjudication
of Hansen's desert entry application took a long tine, the basic nature
of the use permitted while his application renai ned active was not altered
t her eby.

The permit expired at the end of its term The March 12, 1992,
BLM Deci si on found the permt had expired and woul d not be renewed. Two
weeks later, BLMdeni ed Hansen's DLE application. The Deci sion issued
on February 13, 1995, relied on Sipulation 16 of the permt, declined
to authorize continued farmng under the permt, and denied renewal. The
BLMwas not obliged to renewthe permt because it did not require or allow
reneval. See 43 CF. R § 2920.9-3(a)(1), providing for termnation of a
permt when an agreed- upon event (such as denial of an application) takes
pl ace; see also 43 CF. R § 2920.1-1(b), naking permt renewal
discretionary wth BLMand subject to the terns of the permt itself.

I nsof ar as concerns repl acenent of the fence, BLMnow concedes t hat
“"the area in question is open range and it woul d be [ Hansen' s] obligation
to fence cattle out of his private lands if he so desired.” (BLM Answer
at 8) It is BLMs present position that, should a fence be constructed
inthe vicinity of the pivot, "it nust be installed on the correct
property boundary Iine and not necessarily where [Hansen] woul d prefer to
put it." 1d. This statenent recognizes that the question whether to
repl ace the fence or not is entirely up to Hansen (al t hough the | ocation of
it is not). Because the BLM Decision here under reviewrequired a
different result by naki ng repl acenent of the fence nandatory, that
requirenent is not approved. Special Sipulation 16 relating to fence
repl acenent may not, therefore, be enforced in the manner stated by BLMs
Deci si on.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, BLMs Deci sion
to deny renewal of land use permt 1D0-24401 is affirned, but so nuch of
the Decision as requires fence repl acenent i s vacat ed.

Franklin D Arness
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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